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TOWN OF GREEN MOUNTAIN FALLS

MEMORANDUM
TO: MAYOR AND BOARD OF TRUSTEES
ANGIE SPRANG, TOWN MANAGER
HP
FROM: JEFFERSON H. PARKER, TOWN ATTORNEY *|
DATE: MAY 8, 2020
RE: OPEN MEETINGS, ELECTRONIC COMMUNICATIONS, AND QUASI-

JUDICIAL ACTION

This memorandum provides a summary of legal issues that members of Town boards,
committees and commissions face related to open meetings, email, text and other electronic
communications and particular concerns related to quasi-judicial actions. As with most legal
matters, there are often exceptions to the general rule, and the facts of any particular situation can
greatly influence what is permissible. Our office is always available to discuss specific matters if
any member has any questions or concerns.

Open Meetings Law

Colorado’s Open Meetings Law, C.R.S. 88 24-6-401 through 402 (“OML"), was enacted
with the purpose of affording the public access to meetings at which public business is considered.
The OML applies to local public bodies, including the Town's advisory boards, committees, and
commissions. C.R.S. 8 24-6-402(1)(a). The statute requires that “public meetings” must be open
to the public at all times. Public meetings are meetings in which a quorum or three members of a
local public body (whichever is fewer) discuss any public business or at which formal action may
be taken by the local public body. C.R.S. § 24-6-402(2)(b). A “meeting” is “any kind of gathering,
convened to discuss public business, in person, by telephone, electronically, or by other means of
communication.” C.R.S. § 24-6-402(1)(b). It does not include chance meetings or social
gatherings at which public business is not the main topic of conversation.
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In the case of all of the Town's current boards, committees, and commissions, a “meeting”
of three or more members will trigger the OML’s requirement that the meeting occur in public
after proper notice. Accordingly, determining whether a particular meeting is subject to the OML
requires determining: (1) whether three or more members will be holding a gathering; and (2)
whether any public business will be discussed at the gathering or any formal action may be taken
at the gathering.

What constitutes a “gathering”?

In some instances, a gathering of three or more members of a local public body may be
obvious, such as in-person meetings or telephone conferences, where conversation is happening
in real time. However, gatherings under the OML extend beyond the traditional idea of regular
and special meetings scheduled by the public body, and may include email exchanges. As
discussed in more detail herein, the courts have held that if members of a local public body use
email to discuss public business among themselves, the email is subject to the OML. Even though
the email conversation is not happening in real time, it is still considered an ongoing conversation
and therefore a gathering under the OML. The same reasoning will apply to other forms of
electronic communication such as texts and possibly other forms of social media.

What constitutes “public business” and “formal action”?

If it is determined that the anticipated communication will occur during a “gathering,” the
next step is to determine whether public business will be discussed. A gathering does not constitute
a public meeting unless it is a gathering at which public business is discussed or formal action may
be taken.

The OML does not define “public business.” Courts have determined that discussion of
public business essentially involves a public body’s exercise of its policy-making functions. A
meeting is part of a public body’s policy-making process when the meeting is held for the purpose
of discussing or undertaking a proposed policy, rule, regulation or other formal action within the
scope of the public body’s authority. Bd. of County Comm’rs, Costilla County v. Costilla County
Conservancy District, 88 P.3d 1188, 1193 (Colo. 2004). If a rational connection exists between
the public body’s discussion and the policy-making powers of the public body, the meeting is
subject to the OML. Id. Thus, the OML prevents a local public body from discussing and debating
a measure in a closed conversation and then “rubber stamping” the same measure in an open
session. Id. at 1194,

Discussion of administrative matters, such as scheduling, attendance or procedure at
meetings, may not be subject to the OML, so long as the discussion of such matters is clearly
“incidental to” any actual pending public business or formal action items to be determined by the
local public body. See Intermountain Rural Elec. Assoc. v. Colo. Pub. Util. Comm’n, 298 P.3d
1033 (Colo. App. 2012) (for the OML to apply, a “meaningful connection” must be demonstrated
between the policy-making powers of the public body and the particular gathering in question).
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Accordingly, a local public body’s discussion of administrative matters that are incidental to any
actual pending business or action items, and that potentially impact future functions of the body in
a general way, are not subject to the OML under current case law. Nevertheless, the line between
administrative matters and other matters that are subject to the OML is far from clear. Therefore,
we recommend keeping such discussions to a minimum outside of duly noticed public meetings.

Rule of thumb

A good rule of thumb is for members to not engage in discussions of pending or future
agenda items outside of a public meeting if three or more members are involved in any way. With
a few possible exceptions, pending and future agenda items which come before a board, committee
or commission (for example, open space acquisitions, dedications, trail alignments and
management plans) constitute public business. Therefore, conversations between three or more
members about pending or future agenda items generally must occur in an open meeting.

Staff communications

The OML only applies to meetings between members of a local public body. The OML
does not apply to communications between a local public body and staff. Accordingly, members
are free to request information, ask questions or seek clarification from Town staff regarding
pending or upcoming agenda items, and staff may respond to such questions by disseminating
information to all members, provided the direct conversations do not involve three or more
members. Further, one member may unilaterally disseminate background information to the other
members relevant to Town business. However, members should avoid back-and-forth discussion
or debate of this information until a public meeting and full discussion or debate can occur on the
public record.

Electronic mail

Email conversations between members of a local public body constitute a meeting under
the OML. C.R.S. § 24-6-402(1)(b); Intermountain Rural Elec. Assoc., 298 P.3d 1027.
Accordingly, email should not be used to discuss public business among members. It is understood
that members may receive emails from the public on various Town matters. Depending on the
nature of the subject matter, members may communicate with the public via email. Care should
be taken, however, not to make promises on behalf of the Town or indicate that you are
individually authorized to represent the Town's position.

If the matter is administrative or legislative in nature, members are free to discuss the matter
with the public and provide their own personal opinions. If the matter is quasi-judicial in nature,
members may not discuss the matter with the public, and should inform any individual who
attempts to discuss the matter with them that the member may not discuss the matter and that the
individual should attend the public hearing to voice his or her opinion to the entire. What
constitutes a quasi-judicial matter is discussed in more detail herein.

5/8/2020
Q:\USERS\GREEN MOUNTAIN FALLS\MEMOS\2020\OPEN MEETINGS LAWS - M050820.DOCX



May 8, 2020
Page 4

As far as discussing Town business among members is concerned, the most cautious
approach is to limit all discussions of Town business to a public meeting. Because the OML
specifies that email correspondence can constitute a meeting, any email discussions between three
or more members may constitute a meeting subject to the OML.

Town staff may send the entire membership emails regarding Town matters. One member
should be able to send the other board members emails regarding a matter of public concern
(provided it is not quasi-judicial in nature). The problem arises when a discussion involving three
or more members occurs. A discussion occurs when a response to an email is sent by a member
that includes more than one other member, such as when the "Reply All" button is used for an
email. If the "Reply All" button is not used, and members only email one-on-one to each other,
there is some risk that such "serial communications” could constitute a meeting. However, no
Colorado court has addressed this issue.

Due process concerns

Even if email correspondence does not violate the OML, there are other laws at issue. For
example, a communication via email between two members does not involve the OML, because
the OML only applies to meetings involving three or more members. However, if even though it
would not violate the OML, it could violate the due process rights of the applicant or the public if
the matter is quasi-judicial in nature. This is because under the Due Process Clause, a quasi-
judicial matter must be decided based on the evidence provided during a public hearing. Side
communications outside of the public hearing can violate due process requirements regardless of
whether it implicates the OML. Quasi-judicial matters are more of a concern for certain Planning
Commission or Board of Adjustment matters when deciding a land use application or a specific
appeal. There are not a concern for purely advisor boards, committees, or commissions such as
the Parks and Recreation Advisory Board or the Trails Committee, because they do not exercise
quasi-judicial authority.

Open records concerns

Finally, even if the email communications do not constitute a meeting for purposes of the
OML, they are likely a public record for purposes of Colorado Open Records Act (CORA), so it
pays to be extremely careful about email communication. The following basic rules can be helpful
in using email to communicate:

. Never email about quasi-judicial matters regardless of the number of recipients.
o Never hit "Reply All" when other members are recipients of a communication.
. Direct questions, clarifications and information-seeking communications about

pending or future agenda items to Town staff.
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. Avoid discussing public matters that may come before your board, committee or
commission with other members outside of public meetings in most situations, but
if you do, make sure the discussion only occurs between two of you.

Quasi-judicial action

Generally, the operations of governing bodies can be divided into three distinct roles:
legislative, quasi-judicial, and administrative categories. “Legislative” action usually relates to
public policy matters of a general character, is usually prospective in nature, and is not normally
restricted to identifiable persons or groups. Condiotti v. Board of County Commissioners of County
of La Plata, 983 P.2d 184, 186 (Colo. App. 1999). Legislative matters are generally addressed by
the Town Board of Trustees.

The Planning Commission acts in a quasi-judicial capacity when, for example, it considers
and makes recommendations upon land use applications or approves certain building permits. The
Board of Adjustment acts in a quasi-judicial capacity when it considers appeals. Quasi-judicial
matters are more of a concern for certain Planning Commission or Board of Adjustment matters
when deciding a land use application or a specific appeal. There are not a concern for purely
advisory boards, committees, or commissions such as the Parks and Recreation Advisory Board
or the Trails Committee, because they do not exercise quasi-judicial authority.

When a general rule is applied to specific individuals, interests, or situations, there is an
exercise of quasi-judicial authority. 1d. An action will be deemed quasi-judicial if:

1) A state or local law requires that the body give adequate
notice to the community before acting;

2 A state or local law requires that the body conduct a public
hearing pursuant to notice, at which time concerned citizens
must be given an opportunity to be heard and present
evidence; and

3 A state or local law requires the body to make a
determination by applying the facts of a specific case to
certain criteria established by law.

Snyder v. Lakewood, 542 P.2d 371, 375 (Colo. 1975); see also Cherry Hills Resort Development
Co. v. City of Cherry Hills Village, 757 P.2d 622, 626-28 (Colo. 1988).

It is important to distinguish quasi-judicial functions, because the exercise of quasi-judicial
authority, unlike legislative authority, is conditioned upon the observance of traditional procedural
safeguards against arbitrary governmental action. These safeguards basically consist of providing
adequate notice to those individuals whose protected interests are likely to be affected by the
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governmental action, and giving such persons a fair opportunity to be heard prior to the
governmental decision.

This memorandum is intended to summarize some of the routine matters that are
encountered by members of boards, committees, or commissions. As always, please do not
hesitate to contact our office if you have any questions or concerns.
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Town Of

GREEN MOUNTAIN FALLS Planning Commission Volunteer Application

Colorado

Name:

How long have you been a resident of Green Mountain Falls?

Applicable Work and Volunteer Experience:

Additional Qualifications:

Previous GMF Volunteer Positions:

Reason for Serving on the Planning Commission:

Attach any additional document that would enhance your application.

By signing below, you acknowledge that the Town of Green Mountain Falls IS NOT liable for any harm and/or
injury sustained while volunteering at any Town facilities or activities. All information you have provided in this
application is true to the best of your knowledge.

[1 By checking this box, you are agreeing to the above statement and are submitting an electronic signature by
typing your name and today’s date in the space provided.

Volunteer Signature: Date:

GMF TOwWN HALL - 10615 GREEN MOUNTAIN FALLS ROAD - GREEN MOUNTAIN FALLS, COLORADO - 80829
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R WAL Pl Planning Commission Volunteer Application

Hame: Donald J Vselecka
.
How kang have yiss been & resient of Green Mosntan Fals? 3 TOArS (26 yoars across Hwy 24)

Appiicable Wiork sed Vel Exparince 41 yoars lawyer (1872:2013). Silver Kay
unlurn diriver 201 7-2020.

Al e Hmmm? 74 years old ... M've seen and done so mudh. Ratired now.
Prievicus GMF Vokinteer Positions;_MOT A
SSEE OE Na parsonal agenda. Love GMF and wa 1o help

the community in & non-pakcal way. !

Actach ary sdditionsl doosment that wosld sshance your spelcation

By 3 gring below, you ackraowdedge that the Town of Green Mountan Falls 15 NOT labie forany hdrm and/or
njufy suilBirsd whibe sobken bivesing o1 anry Town Facibier or seBvetars. Al infoimatesn pou hve
applicagion iy fnge o the bevt of your nowlsdpe

h chacking Fhis o, you are igresing 1o the abows itatement and an jubmitting an cheg sgratune By
Typing e i and Loday's date in the Space provided.
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	town of green mountain falls
	MEMORANDUM

	Name: Nancy Entenza
	Applicable Work and Volunteer Experience 1: I have experience from the marketing side of land 
	Applicable Work and Volunteer Experience 2: development working with LaPlata Investments in Colorado Springs. They built Cordera, 
	Applicable Work and Volunteer Experience 3: Pine Creek and other master planned communities on the north end of Colorado Springs.
	Additional Qualifications 1: Common sense and ability to communicate effectively. 
	Additional Qualifications 2: 
	Previous GMF Volunteer Positions: 
	Reason for Serving on the Planning Commission 1: The future of Green Mountain Falls & being
	Reason for Serving on the Planning Commission 2: part of the behind the scenes in a service role is of great interest to me.            
	Date: May 22, 2020
	Check Box1: Yes


